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Editorial 


In this number we present two schemes for judicial organization. One has been 
submitted to the Texas legislature and the other to the Oregon legislature. There are 
strong reasons for believing that the Texas draft will be approved by the legislature 
and submitted to the voters. It has won the approval of the Texas State Bar Asso- 
ciation. Whether it becomes a part of the constitution, or fall by the way, it pos- 
sesses intrinsic interest sufficient to justify publication. It represents the first sub- 
mission of a cencrete plan extending from the petty lay magistrate to the supreme court 
justice. It embodies a considerable measure of that administrative power and respon- 
sibility which are implied in the term “business management for courts.” 

All students of judicial organization will be repaid for a study of this draft. We 
regret that we cannot afford space for fifty pages or more of the interesting discus- 
sion given the subject by members of the Texas State Bar Association, because their 
remarks reveal a genuine crisis in the state’s history. We will indulge in just one 


brief quotation from the remarks of Samuel Dabney, Esq., a leading exponent of the 
reorganization plan = 


“Whether we succeed or not, it would be cowardice not to try for reform. It is 
not a willful desire to do harm which is the main trouble, but pessimism and the cry 
that nothing can be done. Our judges are ill-treated, forced into politics, and the 
best among them cannot render the highest service. They are constantly confronted 
with an opposition between holding their offices and doing their duties, involving the 
very bread and meat for their families. That by far the greater number have stood 
up, under these circumstances, is to their credit. 

“In the plan submitted it is a major purpose to take care of the present judges, 
and to put them in a place where they can better perform their duties; but it is hope- 
less to expect the administration of justice, even from men of the highest ability and 
character, unless they be given an opportunity for the efficient performance of their 
duties. 


“I consider also that the bar is placed in an increasingly difficult situation. It 
is essential to the administration of justice that lawyers should receive decent com- 
pensation. As it now is they must do their work over and over, time and time again. 
in passing up and down through the hierarchy of courts. Continuances, adjournments, 
delays, reversals and turning the wheels, occupy almost indefinitely their time and 
consume their work, until, if they charged fees commensurate with their best labors, 
they would often charge more than the values in litigation. So it goes; the ever-going 
cost bills, stenographers’ bills (which are often larger than the lawyer’s fee), printers’ 
bills, appeals, writs of error, and delays, until hardly the toenails of the clients are left 
unground, and the lawyer is filled with disgust of his profession. Lawyers refuse cases 
because it is impossible to charge fair compensation, or, out of pity, give their services, 
or advise compromises, and the clients take what they can get. I am now counsel in a 
litigation which, in its different branches, has lasted over twenty-five years, with trial 
on trial, appeal on appeal, reversals of position and confusions growing up through the 
complications of the wheels, and the end is not yet. No lawyer who started this litiga- 
tion is now in it—I presume that they are now dead—and the litigants have largely 
died ; and it is reasonable to suppose that this litigation has helped to press the lives out 
of them. Such things are monstrous, and destructive of any civilization. 

“The ideal for which we strive is a flexible, business-like system, wherein there 
shall be one trial and one review. The Texas system reminds one of some old, rusty 
machine, which, by having part after-part added to it, has grown to enormous size. 
Wheel has been put on wheel, to adjust a wheel there and control a motion here; a 
crank to add more power to one part; a brake to hold down another part, with the 
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view apparently, that, instead of grinding once for all, it shall grind and re-grind, and 
thus produce a fine meal at last. But its force is taken up, in great part, in turning 
its own machinery, the wheels often not functioning on each other. Hence it is that, 
instead of having one compact machine, we have a great number, oppressing the peo- 
ple. It does not help to bring up rules of practice to grease a part here or there. The 
old machine remains, and the unneeded parts must still be turned. | 

“An instant reform cannot be accomplished, but it is thought that by this plan 
we can attain a machine which will function itself steadily toward a better personnel, 
bring about a decrease of blackmailing suits, and at the same time an increase in liti- 
gation of rights, which are now so often compromised, when they should not be com- 
promised.” 7 

This is the racy language of debate, spoken by a man of spirit and a high sense 
of order. What Mr. Dabney has said applies to more than one state and in part at 
least to the best of them. 


Dr. Roscoe Pound, who was a guest of the Association, when called upon for a 
statement, said in part: 

“The thing that comes to my mind first, and seems to me to be the most impor- 
tant, is that, on very carefully re-reading Mr. Dabney’s proposition last night, and lis- 
tening to what has been said this morning, I feel more and more that that is a remark- 
able and admirable production. I have been studying projects of this sort for many 
years. In fact, I first urged this matter as far back as 1906 before the American Bar 
Association,* and I think I have read all the projects that have been advocated, and I 
do not know of any one that approaches this in its conservative radicalism, if I may 
put it so, its soundness, its sense for necessary compromises that do not affect the prin- 
ciples, and its thoroughgoing carrying out of what seems to be the sound principle that 
should govern this matter. I do not believe any state in the Union would begin to 
have such a judicial organization as-you would have in Texas with a measure of that 
sort.” 

A study of the proposed article shows that the rule-making power and considerable 
administrative responsibility is lodged in the new, unified appellate court of fifteen 
members. The district court judges of each district are to work out plans of adminis- 
tration for their court and for the local inferior tribunals under most flexible grants 
of power. Mr. Dabney’s criticism is that he would prefer to see administrative power 
more centralized. It is on this point only that there is any considerable divergence 
from the model judicature act of this Society. We believe that rule-making and ad- 
ministrative functions should devolve upon a council of judges representative of both 
trial and appellate divisions. But we can hardly expect such a great step forward at 


the first attempt. The scheme as evolved goes a great way and we are disposed to be as 
optimistic of it in action as Dr. Pound. 


The Oregon judicature act published in this number expresses an idea] rather 
than a serious expectation of immediate adoption and for that very reason makes less 
compromise with traditions and prejudices. It is interesting to observe that such a 
sweeping reform is possible of enactment under the liberal terms of the Oregon con- 
stitution. The attempt to amend the California constitution to make it similar was 
emphatically defeated at the polls in November. The people of California must have 
a definite opinion of their legislature and that opinion is evidently one of suspicion. 
Since the California State Bar Association fought the proposed amendment it now 
has a clear responsibility to submit a comprehensive plan for reform. Such a plan 
would be in the form of a constitutional amendment, legislative in character. The peo- 
ple of that state are accustomed to legislate through amendments to the constitution 


pon “Causes for Popular Dissatisfaction with the Administration of Justice: 29 Am. Bar Assn, (1906) 895- 
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an their temper justifies the opinion that they would approve any definite plan for 
court reorganization which embodied modern ideas of administrative efficiency, if ap- 
proved by the bar of the state. 


There is encouragement in the obvious fact that the gauge of battle in the past 
two or three years has shifted from mere procedural reform to the more substantial 
issues involved in judicial organizations and powers. There are now no states in touch 
with current thought which look for real progress except through adoption of what 
is most concisely described as “business management for courts.” 

It is well understood that procedural reform must come through the rule-making 
power. But there is a danger that this idea will be held to the exclusion of another 
even more important. Administrative power is closely allied to rule-making power. 
It is not all to make rules; they must be interpreted and applied in a responsible man- 
ner. And this implies unified organization throughout the judicial system. It is 
worth while, undoubtedly, to give a supreme court rule-making powers, but if we go 
only so far we are likely to reap disappointments. Supreme courts everywhere are al- 
ready overburdened; they exist for other purposes than administration. If the bar 
of a state informs the legislature and the people that only this is needed to get com- 
plete success in the courts they will have to apologize later. Nothing will finally avail 
but efficiency organization throughout. Constitutional amendments are usually fear- 
fully laborious things, but if they are required, then the sooner we accept this fact the 
sooner we will be on the road to real success. 


Court Reorganization in Texas 


A very earnest effort is being made by 
Texas lawyers to redeem the administra- 
tion of justice in that state. The Texas 
State Bar Association has done its part 
to make possible a thorough reformation 
of judicial organization and procedure. 
The responsibility now rests squarely on 
the legislature. 

The old system has practically broken 
down. It is proposed now, after having 
tried legislative tinkering for a long time, 
while conditions were steadily getting 
worse, to provide-such an organization for 
the judges that they may be able to meet 
the needs of the situation. The new plan 
provides for them an efficiency organiza- 
tion and confirms the rule-making power 
so that details of procedure may be 
worked out in a consistent and harmonious 
manner. 

The measure supported by the State 
Bar Association is the most thorough and 
most modern that has ever reached the 


stage of actual submission to a legislature. 
After wrestling with the problems for a 
long time, the association, at its July, 
1918, meeting, approved almost unani- 
mously a draft judiciary article, which it 
is believed the present legislature will 
submit to the electorate. The proposed 
amendment to the constitution has been 
published by the association in a pam- 
phlet which contains also an explanation 
for its need, the entire discussion preced- 
ing its adoption, and addresses on judicial 


‘organization by Dr. Roscoe Pound and 


Hon. Emmett O’Neal, former governor 
of Alabama. 

As proof of the need for a great im- 
provement in the state’s judicial system 
the following quotation from the intro- 
duction to the volume is offered : 


The public is in open rebellion. The best 
of our judges, working in the present ma- 
chine, cannot always administer justice. 
The rightful compensation of lawyers is 
enormously decreased, their labors in- 
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creased, and the scope of their useful activi- 
ties limited by the, intolerable expense, com- 
plications, delays and uncertainties inherent 
in the system. To a great extent the courts 
are being abandoned, because men would 
rather submit to wrong than to litigate. 
Therefore the general public, and the pro- 
fessional, demand is for reform, and if the 
legal profession does not with careful delib- 
eration bring forth a plan, it is inevitable 
that crude and injurious plans will be ad- 
vanced, and probable that some of them 
will be adopted. 


Because of the similarity of Texas con- 
ditions to those in a number of other 
states it appears justifiable to print the 
entire proposed article. While it seems 
rather long, the introduction declares that 
-it is perhaps somewhat shorter than the 
present judiciary article. 

But first we need to learn something of 
the system which is yielding such bad re- 
sults. It is in most respects the system 
found in many of our states. Texas started 
with justices of the peace with limited 
criminal jurisdiction and civil jurisdiction 
to $200. Next in the judicial hierarchy 
is the County court with probate and lim- 
ited civil jurisdiction. The District court 
has general trial jurisdiction in civil ac- 
tions and as to crimes. 

When the Supreme Court was unable 
longer to cope with the volume of appel- 
late proceedings there were created nine 
Courts of Civil Appeals, each with a chief 
justice and two judges. The Supreme 
Court proper comprises a chief justice and 
two justices; it was in time augmented 
by the creation of the Court of Criminal 
Appeals, with three members, and more 
recently by a Commission on Appeals, 
sitting in two sections of three members 
each. 

This rigid organization has been espe- 
cially unsuccessful in the matter of ap- 
peals. The load of cases waiting for a 
hearing has steadily increased, despite the 
best efforts of the numerous judges, until 
now the litigant has to expect a wait of 
about four years. It is a good illustration 
of the fact that delay in the reviewing de- 
partment stimulates appeals. 

In formulating a new scheme the prin- 
ciples of efficiency organization and of re- 
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liance on the rule-making power are fully 
embraced. Samuel B. Dabney, Esq., of 
Houston, has taken the lead in the con- 
structive efforts. His plan was approved 
by the state senate several years ago. It 
has been modified from time to time until 
it received the unqualified approval of the 
State Bar Association. In his discussion 
Mr. Dabney stated that, in its present 
form, the plan does not go as far as he 
would wish in respect to concentrating 
responsibility in the chief justice of the 
Supreme Court, but he considers the plan 
the best that can gain legislative approval. 
The rule-making power is confirmed in 
the Supreme Court which becomes chief 
in the administration of the entire sys- 
tem. 
Unified Appellate Branch 


A complete unification of appellate 
jurisdiction is achieved. A single Su- 
preme Court of fifteen members is to exer- 
cise all appellate jurisdiction. It is com- 
posed of the six justices of the present 
Supreme Court and Court of Criminal 
Appeals and the nine chief justices of the 
present Courts of Civil Appeals. The lat- 
ter courts are abolished and the remaining 
eighteen judges are required to serve the 
needs of the trial courts. - 

This new Supreme Court of fifteen 
members is to have a civil division of not 
less than five and a criminal division of 
not less than three. Appeals are abolished, 
review being only on writ of error, and in 
granting such a writ the court “shall 
designate what portions of the record 
shall be brought up,” thus getting rid of 
interminably long and expensive records. 

“The Supreme Court shall be author- 
ized to call to its assistance, at any time, 
one or more District Judges, and to assign 
them to such duties of that court as it may 
determine, and for such time as it may see 
fit. When performing these duties the 
District Judges, so assigned, shall have 
all the powers of Supreme Court justices 
and receive the same pay.” Correlative to 
this provision is one which requires jus- 
tices of the Supreme Court to spend at 


Jeast one month of each year in District 
Court trials. 
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The District Courts are given consider- 
able approach to unification by providing 
that the Supreme Court shall establish 
nine or more districts, in each of which 
there shall be at least seven District Court 
judges. The little districts are got rid of 
and the trial courts are afforded the ad- 
ministrative supervision of the Supreme 
Court. Terms of court are abolished and 
judges of the District courts are author- 
ized to sit singly, or in divisions of any 
desired number, as the exigencies of busi- 
ness may require, and to permit of the 
full utilization of the judicial force both 
in numbers and in respect to special expe- 
rience and individual talent. This affords 
easy opportunity for such specialization as 
may prove efficient in common law, equity, 
criminal and other lines of judicial work. 
No rigid system is imposed. The judges 
are given an opportunity to do their best 
and can thus be held responsible for re- 
sults. 

The County Court judges at the present 


time are members of the Boards of Coun- 


ty Commissioners. The draft abolishes 
the County court and provides in its place 
a Probate and Juvenile judge in each 
county, to be selected by the District Court 
judges of their respective districts, but 
the first such Probate judge shall be the 
present County Court judge, who shall 
also continue to be Presiding Commis- 
sioner. 


Policy as to Little Causes 


The office of justice of the peace is abol- 
ished. In its place there is provided a 
Magistrate’s Court for each county, with 
one or more stipendiary magistrates, as 
may be needed. The justices of the peace 
become such magistrates for two years be- 
yond their existing terms of office. As 
such they will exercise only the criminal 
jurisdiction of justices of the peace. The 
District Court judges are authorized to 
commission the new Probate judge to try 
civil cases involving less than $200, in 
counties in which there is felt to be such 
a need, and the Probate judge may sit in 
any part of the county. Terms of court 
are abolished in these lesser courts as well 
as in the higher. 


The State Bar Association publishes 
the following comment upon this part of 
the plan: 


We are out of sympathy with the idea that 
the small or poor or ignorant man should 
not be entitled to the services of the very 
best court. No such plan is supported where 
a right judicial machine prevails. Small liti- 
gations can all be set on different dockets 
or in different divisions of the District Court, 
and under the flexible system proposed, dis- 
posed of with great rapidity. The best sys- 
tems have abolished the swarm of small 
courts; they degenerate into pests and 
tyrannies. 


Perhaps one of the boldest changes 
made is with regard to practice. It is 
argued by the advocates of the measure 
that practice should be directory only, and 
that every constitution should contain, as 
a part of its bill of rights, or elsewhere, 
a provision preventing the courts from 
binding themselves, by technicalities of 
practice, not to consider the merits of 
cases. It is insisted that one-third at 
least of the printed matter of our reports 
should be cast aside as binding prece- 
dents. Consequently there is inserted in 
the amendment this provision : 


Sec\ 25. The Supreme Court shall have 
exclusive power to make and establish rules 
and the law of pleading and practice, and to 
reform the same, for the government of that 
court and all other courts of this State, in 
order to expedite the dispatch of business 
and the administration of justice; and to 
provide for the forms of all writs, notices 
and process, civil or criminal, and for the 
method of service thereof, by whom or how 
to be served, returns; and for the length of 
time of notice or service, and the methods 
and forms of taking depositions. 

By the term “Pleading and Practice” is 
not meant any part of the law of organiza- 
tion, for the constitution or organization of 
courts, juries, or any part of either. 

No case shall fail of a decision in the Su- 
preme Court, or in any division thereof, be- 
cause of non compliance with a rule or law 
of Practice, if it be possible to make such 
decision, and maintain the just rights of the 
opposing party, by provision for the pay- 
ment of costs or for the giving of security, 
or otherwise, as the court shall, in each case, 
decide. Subject to the above, Practice shall 
be considered directory only, and subject to 
the above, no case shall fail of decision upon 
its merits by reason of any rule or law of 
Practice whatsoever. 
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A great portion, of the amendment is 
copied from the existing constitution, in- 
cluding existing and construed tautology, 
and the whole county organization which 
in Texas is mixed in with the judiciary 
article, and therefore is repeated in the 
amendment, as it was thought best not 
to attempt a more scientific separation, 
after so much construction. 

One great advantage of the amendment 
is its flexibility. It is no code, and con- 
tains no code provisions, except an out- 
line for writs of error. On the other 
hand, it is obvious that it abolishes part 
of a vast code, and puts the abolition of 
all of the balance, at the will of the Su- 
preme Court, as far as pleading and prac- 
tice are involved. 

Under the amendment the Supreme 
Court of Texas will have no reasonable 
explanation, if the most rapid adminis- 
tration of justice is not given known to 
English-speaking people. For a flexible 
machine is provided capable of indefinite 
expansion, and practice and technicalities 
of practice are made merely directory 
road marks on the road to justice. A vast 
mass of these technicalities will, therefore, 
be swept into the dust bin if this amend- 
ment is adopted. 

It is obvious that under this amendment 
there will be a great saving of money, 
both to the taxpayer and to the litigants. 

It is no easy matter to reconstruct an 
entire judicial system. The work of draft- 
ing is more perplexing than when an ideal 
system is evolved. This brief introduction 
will give a general idea of the nature of 
the changes proposed. It will be seen that 
the rule-making power is made the corner- 
stone of the new system, but the Texas Bar 
Association réalizes that merely confer- 
ring rule-making power on a supreme 
court is not enough in itself to permit of 
genuinely efficient administration. There 
is needed also administrative supervision 
of the system and to this end considerable 
flexibility is required. 

These changes involve unification of 
separate branches of the judiciary, an in- 
crease of administrative powers, and 
finally freedom to work together under a 


common leadership with the power to 
make rules which will permit the judges to 
accomplish what they are normally capable 
of, instead of keeping them apart like a 
row of fence-posts. Co-operation is the 
keynote of the successful judicial institu- 
tion. 

All of the judges in the present system 
are retained and their terms are length- 
ened and salaries increased, not to gain 
their support for the measure, but in order 
to be fair to them and to pay them more 
nearly what the office properly calls for. 
The Texas situation is somewhat peculiar 
in that the judiciary article provides for 
the county boards and other county of- 
ficers. The new article makes practically 
no change in respect to them except that 
the elimination of an election operates to 
extend the terms of all incumbents. 


Amendment to the State Constitution, 
Amending Article 5 of the Constitution, 
Relating to the Judicial Department of the 
State Government, by Adopting in Lieu 
Thereof the Following Joint Resolution. 
(Proposed by the Texas State Bar Asso- 
ciation to the Legislature of Texas.) 

Be It Resolved by the Legislature of the State of 
Texas: 

That Article 5 of the Constitution of the 
State of Texas be repealed, and that in lieu 
thereof the following be adopted: and that 
Article 5 of the State Constitution shall 
hereafter read as follows: 


Judicial Power Vested in Courts 


Section 1 The judicial power of this 
State shall be vested in one Supreme Court, 
in District Courts, in Probate Courts, in 
Commissioners’ Courts, and in Magistrate’s 
Courts, and in such other courts as may be 
provided by law. 


Judges Barred from Politics 


Sec. 2. No member of the Supreme Court, 
and no District judge, shall participate in 
partisan politics, while in office, but they 
may be candidates for re-election, and may 
use lawful methods in promotion of their 
candidacies, 


Unified Supreme Court Created 


Sec. 3. The Supreme Court shall consist 
of a Chief Justice and not less than fourteen 
Associate Justices; until otherwise provided 
by law. 

No person shall be eligible to the office of 
Chief Justice or Associate Justice of the 
Supreme Court unless he be, at the time of 
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his election, a citizen of the United States 
and of this State; and unless he shall have 
attained the age of thirty years, and shall 
have been a practicing lawyer.or a judge of 
a court or such lawyer and judge together, 
at least seven years. 


The Chief Justice and Associate Justices 
shall be elected by the qualified voters of the 
State at a general election, for County offi- 
cers, and shall hold their offices 12 years, 
and until their successors are elected and 
qualified; and shall each receive an annual 
salary of $6,000.00 and an additional allow- 
ance of $5.00 per day or any fraction 
thereof, while filling an assignment on the 
District Bench, including the necessary time 
of travel for that purpose; until otherwise 
provided by law. 


The Chief Justice and Justices, or Judges 
of the Supreme Court, the three Justices or 
Judges of the Court of Criminal Appeals, 
the Chief Justices of the Courts of Civil Ap- 
peals, now existing, and who may be in office 
at the time this amendment takes effect, 
shall constitute the Supreme Court until the 
expiration of their present terms of office 
under the existing Constitution and law, and 
until two years thereafter; two years being 
added to the terms of all of the members of 
the court; and until their successors are 
elected and qualified. Should the Supreme 
Court not be filled to fifteen on its new or- 
ganization in this way, that court shall fill 
the vacancy or vacancies until the next gen- 
eral election for County officers, and until 
their successors are elected and have quali- 
fied. 


Powers of the Supreme Court 


Sec. 4. The Supreme Court shall have ap- 
pellate jurisdiction only, except as herein 
specified, which shall be co-extensive with 
the limits of the State. Its appellate juris- 
diction shall extend to all cases of which 
the District Courts have original or appel- 
late jurisdiction, except as herein otherwise 
provided. 


The Supreme Court shall be authorized to 
call to its assistance at any time, one or 
more District Judges, and to assign them to 
such duties of that court as it may deter- 
mine, and for such time as it may see fit. 
When performing these duties the District 
Judges, so assigned, shall have all the pow- 
ers of the Supreme Court Justices and re- 
ceive the same pay. 

The Supreme Court and the Justices 
thereof shall have power to issue writs of 
habeas corpus as may be prescribed by the 
law; and, under such regulations as may be 
prescribed by law, the Supreme Court, and 
the Justices thereof, may issue the writs of 
mandamus, procedendo, certiorari, and such 
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other writs as may be necessary to enforce 
its jurisdiction. 

The Legislature may confer original juris- 
diction upon the Supreme Court to issue 
writs of quo warranto and mandamus in such 
cases as may be specified, except as against 
the Governor of the State. 

The Supreme Court shall have the power, 
upon affidavit or otherwise, as by the court 
may be determined, to ascertain such mat- 
ters of fact as may be necessary for the 
proper exercise of its jurisdiction. 

The Supreme Court shall sit from the first 
Monday in September of each year until the 
last Saturday of June in the next year, in- 
clusive, at the capital of the State; and may 
sit at any other time, if the court so decide. 

Provided, however, that each member of 
the Supreme Court shall sit in the District 
Courts as a trial judge for any length of 
time, but for not less than one month, as 
near as may be, during each year; in any 
county or counties as the Supreme Court 
may determine, or the Chief Justice thereof, 
if that court decides to leave the making of 
the assignments to him, which it may do. 

The Supreme Court shall appoint a clerk, 
who shall give bond in such manner ag is 
now or may be hereafter required by law; 
and he shall hold his office during the pleas- 
ure of the Court, and shall receive such 
compensation as by law may be provided. 


Divisions of Supreme Court 


Sec. 5. The Supreme Court shall be di- 
vided into not less than two divisions, to- 
wit: A Civil Division and the Crimipal Divi- 
sion; but the whole court shall sit when and 
as herein provided. A Justice may be a 
member of one or more Divisions, at the 
same time. 


(a) The Civil Division or Divisions— 
There shall be one Civil Division, but there 
may be two or more, as the Supreme Court, 
or Chief Justice, may, from time to time, 
decide. If there be more than one Civil Di- 
vision, the cases shall be distributed be- 
tween them as the Supreme Court, or Chief 
Justice, may direct. A Civil Division shall 
consist of such of the Justices, not less than 
three in number, as may be designated by 
the Supreme Court, or Chief Justice. All 
Civil litigations coming before the Supreme 
Court shall be decided by a Civil Division, 
except as otherwise herein provided. 


(b) The Criminal Division—The Criminal 
Division of the Supreme Court shall consist 
of such Justices, not less than three in num- 
ber, as may be designated, from time to 
time, by the Supreme Court, or the Chief 
Justice. 

All criminal litigations coming before the 
Supreme Court shall be decided by the Crim- 
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inal Division, except as otherwise herein 
provided. 


Appeals Abolished—Writs of Error 


Sec. 6. Appeals to the Supreme Court are 
abolished in all civil cases. 


No civil cases shall be reviewed by the 
Supreme Court, or a Civil Division, except 
on writ of error; for which the party apply- 
ing for the writ shall make application to the 
Supreme Court, assigning the errors of law 
which he propounds, and stating wherein, 
if he so contends, the verdict, or the finding 
of an issue of fact by the lower court, may 
be unsupported or subject to review, and 
stating a synopsis of the case, and grounds 
of error which he may desire to present to 
the Supreme Court, and controversies over 
points of law or issues of fact; and other- 
wise presenting his application under such 
regulations as may be prescribed by the 
rules of the Supreme Court. 

All statements in the application shall be 
taken as true, for the purpose of the appli- 
cation; but the applicant may be penalized 
by the Supreme Court, in favor of the de- 
fendant jn error, in not over ten per cent, 
of the amount involved, if the writ be ob- 
tained by willful misrepresentation or gross 
carelessness. No record or verified state- 
ment need be made up or presented with the 
application. 

The application and briefs and arguments 
in support thereof shall be submitted to the 
opposing party, and may be answered by 
briefs and arguments, and there may be 
such oral arguments on applications for 
writs of error, as the Supreme Court may 
allow. In granting the writ the court shall 
designate what portions of the record below 
shall be brought up; but no statement of 
the whole evidence shall be brought up, ex- 
cept by bill of exception preserving an ex- 
ception to the overruling of a request for a 
peremptory instruction in the lower court, 
or to the judgment or decree of a judge 
where there is no jury, and raising the point 
or points of the sufficiency of the evidence 
to support the verdict, judgment or decree, 
provided that the statement shall not extend 
beyond the issues involved for review. 

Applications for writs of error may be sub- 
mitted to the Civil Division; or may be sub- 
mitted to and orally argued before one or 
more of the Justices of the Supteme Court; 
as the Supreme Court may determine, and 
be granted by one or more Justices to whom 
presented; but shall not be refused in whole 
or on any point, except by a Civil Division, 
or the Supreme Court. 

Criminal appeals to the Supreme Court 
shall be prosecuted before the Criminal Divi- 
sion of the Supreme Court, on such condi- 
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tions and under such regulations and re- 
strictions as may be provided by law. 

In either Criminal cases, or Civil cases, on 
application for writ of error as well as after 
the writ may havebeen granted, should a 
Justice of any Division dissent, or certify 
that he seriously doubts the correctness of 
the opinion of the majority, or certify that 
in his opinion a constitutional question is 
involved, or certify that there is, in his opin- 
ion, a conflict in the prior decisions of the 
Supreme Court or of the Court of Criminal . 
appeals, hereby abolished, or both; then in 
any such event, the case shall stand reserved 
to the Supreme Court, as such, without re- 
gard to any Division. Upon the resolution 
of the points of dissent or which are certi- 
fied, the Court may retain the whole case 
for final discussion, or send it back to the 
proper Division for the discussion of the re- 
maining points, if any. 


District Courts and Judges 


Sec. 7. The State shall be divided into 
judicial districts by the Supreme Court, not 
less than nine in number, which may be re- 
arranged, diminished or increased by that 
court from time to time; but there shall not 
be less than seven District Judges in any 
district, not counting any member of the 
Supreme Court sitting in the District Court; 
but the same number of judges are not re- 
quired to be provided for each district; and 
in any District Court any member of the 
Supreme Court shall have the right, on 
designation, to sit at any time, either by 
himself or with any other District Judge 
or Judges, and shall have all the power, 
when so sitting, of a District Judge; and 
he shall be authorized to so sit by designa- 
tion as hereinabove provided. 

For each judicial district there shall be 
elected, by the qualified voters thereof, at 
general elections for County officers, the 
judges of the judicial district, who shall be 
citizens of the United States and of this 
State, and who shall have been practicing 
lawyers of this State or a judge of a court 
thereof, or practicing lawyer and judge, for 
not less than five years next preceding their 
respective elections, and who shall reside in 
the district during their respective terms of 
office. 

A District Judge shall hold office for a 
period of eight years; and shall receive for 
his services an annual salary of not less 
than $4,500.00 and an additional per diem 
of $3.00 per day while outside of his home 
county in the performance of the duties of 
his office, until otherwise provided by law. 

The judges of each district, of whom not 
less than three shall constitute a quorum 
for this purpose, shall meet as often as they 
may see fit to consider the dockets of the 
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different courts, to designate the District 
Judges for the holding of the different courts, 
and to set the terms and dockets thereof. 

Terms of the District Courts are abolished, 
as fixed by statutes, but the district Judges 
shall hold such terms for such length of 
time and.as often as and as long in the 
several counties as they may determine, in 
order to best adjust among themselves the 
dispatch of business and the speedy admin- 
istration of justice; and for this purpose the 
clerks of the several District Courts shall 
furnish them with lists of cases and data 
thereon when requireds Terms may be set 
for the whole docket or any portion thereof. 

There shall be a District Court in each 
organized county of this State, to be so 
designated, and to be presided over by mem- 
bers of the Supreme Court or by the District 
Judges, or both. 

The District Court of any county or any 
one trial may be held by the Chief Justice 
or any Justice of the Supreme Court, or by 
any one District Judge, or by the Chief Jus- 
tice or any Justice or Justices of the Su- 
preme Court, sitting with one, two or more 
District Judges, or by one, two or more 
District Judges sitting together. 

When the Chief Justice pra Justice of the 
‘Supreme Court may sit with one District 
Judge, if there be a division of opinion that 
of the Chief Justice or the Justice of the 
Supreme Court shall prevail. When two 
District Judges may sit together, and there 
be a division of opinion, that of the judge 
of longest continuous service shall prevail; 
and when three or more justices or judges 
sit together, then the opinion of a majority 
shall prevail; unless they be equally divided, 
when the opinion of those of longest con- 
tinuous service shall prevail. 

The District Court of any county may be 
held by divisions, if, in the opinion of the 

- judges holding the court (there being more 
than one sitting), the dispatch of business 
and the administration of justice will be 
facilitated thereby, the judges sitting sepa- 
rately, or two or more together, in different 
divisions, and exercising all of the powers of 
the District Court in each division; and the 
different divisions may sit at the same time, 
with full power to adjust and transfer the 
business between them so as to best dispatch 
the same. Terms of the District Court may 
be set for civil business, or for criminal 
business, or for both, or for any business or 
case whatever. No District Judge shall sit 
constantly in the same county, but may al- 
ways sit, in term or vacation, for the comple- 
tion of any case commenced before him, 
receivership, or any matter of legal or equi- 
table administration. 

By order the Chief Justice of the Supreme 
Court may designate judges of the District 
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Courts to sit in any District and direct in 
what county or counties they shall sit. 


Additional District Court Judges 


Sec. 8. The justices or judges of the sev- 
eral Courts of Civil Appeals, now abolished, 
other than the Chief Justices, thereof, and 
the judges of the District Courts, the judges 
of the Criminal District Court of Harris 
County, the judge of the Dallas Criminal 
District Court, and judges of all other Crim- 
inal District Courts, if any, who may be in 
office at the time this amendment takes effect, 
shall become, be, and remain District Judges 
until the expiration of their respective terms 
of office under the present Constitution and 
laws, and two years thereafter; two years 
being added to each of all their respective 
terms under the present Constitution; and 
until their successors are elected and quali- 
fied as District Judges; and shall stand ap- 
portioned among the Judicial Districts, each 
to be a District Judge of that judicial dis- 
trict to which the county of his residence is 
apportioned, by the formation of such dis- 
tricts by the Supreme Court. 


District Court Jurisdiction 


Sec. 9. The District Court shall have 
original jurisdiction of all cases, criminal or 
civil, except those of which the Probate 
Courts have original jurisdiction, and except 
as herein otherwise provided. 


The District Court shall have appellate ju- 
risdiction and general control in probate 
matters, over the Probate Courts, for ap- 
pointing guardians, granting letters testa- 
mentary and of administration, probating 
wills, settling the accounts of executors, ad- 
ministrators and guardians and for the trans- 
action of all business appertaining to es- 
tates; and original jurisdiction and general 
control over executors, administrators, 
guardians and minors, under such regula- 
tions as may be prescribed by law. 


Provided, however, that whenever the ma- 
jority of the District Judges of any judicial 
district shall decide it to be necessary for 
the administration of justice, they may, by 
an order signed by them, and to be entered 
on the minutes of the District Court of the 
county, direct that all civil cases not in- 
volving slander, libel, land or domestic rela- 
tions, and less than $200.00, exclusive of 
interest and costs, shall be tried by the 
Probate Judge of that county, with a jury 
of six men, if demanded, he to have no 
fixed terms, but to hold court when and 
at such places as may be determined by him, 
under the rules of the Supreme Court, and 
an appeal in all cases over $20 to be allowed 
to the District Court, where it shall be tried 
de novo. A majority of the District Judges 
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of the judicial district may revoke this or- 
der. 

The District Court shall have appellate 
jurisdiction and general supervisory con- 
trol over the County Commissioners’ Courts, 
with such exceptions and under such regu- 
lations as may be prescribed by law; and 
shall have general original jurisdiction over 
all causes of action whatever, for which a 
remedy or jurisdiction is not provided by 
law or this Constitution; and such other 
jurisdiction, original and appellate, as may 
be provided by law. 

Until it may be otherwise provided by 
law, no writ of error, in civil cases, shall 
be allowed by the Supreme Court to the 
District Court, in cases not involving land 
or domestic relations, when the amount in- 
volved is less than $150, exclusive of inter- 
est and costs, unless a constitutional ques- 
tion be involved. 


District Court Clerks 


Sec. 10. There shall be a clerk for the 
District Court of each organized county, 
who shall be elected by the qualified voters 
of the county, and who shall hold his of- 
fice for four years, subject to removal by 
information, or by indictment of a grand 
jury, and conviction by a petit jury. In 
case of a vacancy, a majority District Judges 
of the judicial district in which that county 
is situated shall have the power to appoint 
a clerk, who shall hold until the next gen- 
eral election for county officers, and until 
his successor has been elected and shall 
have qualified. The County Clerk may be 
Clerk of the District Court when and as 
provided below. 


Civil Juries in District Court 


Sec. 11. In the trial of all causes in the 
District Courts the plaintiff or defendant 
shall, upon application made in open court, 
have the right of trial by jury; but no jury 
shall be impaneled in a civil case unless 
demanded by a party to the case, and unless 
a jury fee be paid by the party demanding 
the jury, for such sum and with such excep- 
tions as may be prescribed by the Legisla- 
ture. In the trial of any misdemeanors and 
in the trial of civil cases, not involving land 
or domestic relations, or an amount, exclu- 
sive of interests and costs, of over $500, the 
jury shall be composed of six men, in other 
cases of twelve men. 


Disqualification—Assignments 


Sec. 12. No judge or magistrate shall sit 
in any case wherein he may be interested, 
or when either of the parties may be con- 
nected with him, either by affinity or con- 
sanguinity, within such a degree as may be 
prescribed by law, or when he shall have 
been of counsel in the case. 
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No judge or magistrate shall receive any 
compensation out of the fees in any case, 
or any gratuity or gift from any litigant. 

When any Justice of the Supreme Court, 
or District Judge shall be disqualified to 
hear and determine any case, or cases, in 
their respective courts, and there ‘be a de- 
ficiency of judges through such disqualifica- 
tion so that the administration of justice 
may be delayed, the disqualification shall be 
certified to the Chief Justice of the Supreme 
Court, who shall immediately appoint a Jus- 
tice of the Supreme Court or a District 
Judge, or commission a person or the requi- 
site number of persons, learned in the law, 
for the trial or determination of the cause 
or causes in which the disqualification may 
exist. If the chief Justice of the Supreme 
Court be disqualified for this occasion, the 
senior Justice in point of service shall act 
as Chief Justice. 

When any judge of a District Court is 
disqualified, the parties, may, by consent, 
appoint a proper person to try the case, if 
a member of the Supreme Court or a Dis- 
trict Judge be not available; or, upon their 
failure to do so, a competent person may 
be appointed by the Chief Justice of the Su- 
preme Court to try the same, or by the senior 
Justice of the Supreme Court, in point of 
service, if the Chief Justice be disqualified. 


Style of Process Prescribed 

Sec. 13. All judges of courts of this State 
shall, by virtue of their offices, be conserva- 
tors of the peace throughout the State. 

The style of all writs and process shall 
be, “The State of Texas.” All prosecutions 
shall be carried on in the name and by au- 
thority of the State 6f Texas. 


Number of Jurors Required 

Sec. 14. Grand and petit juries in the 
District Courts shall be composed of twelve 
men, except as provided above as to the 
petit juries; but nine members of a grand 
jury shall be a quorum to transact business 
and present bills. 

When, pending the trial of any case, one 
or more of the jurors, not exceeding three, 
when there is a jury of twelve men, or not 
exceeding one when the jury is of six men, 
may die or be disabled from sitting, the re- 
mainder of the jury shall have the power 
to render the verdict. 


Probate Judges Provided 


Sec. 15. There shall be established, in 
each organized county of this State, a Pro- 
bate Court, which shall be a court of record. 
There shall be appointed by the District 
Judges of the judicial district in which the 
Probate Court may be situated, a Probate 
Judge for each Probate Court in this State, 
who shall have been a practicing lawyer or 
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judge, and shall have practiced law or have 
been a judge, or both, for not less than four 
years before his appointment; or who shall 
otherwise be deemed qualified for the office; 
and who shall hold his office for six years 
from November ist next succeeding his ap- 
pointment, and until his successor shall be 
appointed and have qualified, and this shall 
be his term whether appointed to fill a va- 
cancy or not. He shall receive no fees but 
a salary to be fixed by the Commissioners’ 
Court of each county, and paid by the re- 
spective counties. The County Clerk, on the 
direction of a majority of the District Judges 
of that judicial district, shall issue a com- 
mission to the Probate Judge and record the 
same on the Probate Minutes. 

All of the existing County Judges under 
the present Constitution, shall continue to 
exercise the duties of Probate Judges as now 
provided by law, and may exercise the juris- 
diction, by order of the District Judges, here- 
inabove authorized to be bestowed on the 
Probate Judges, until their respective terms 
of office under the present Constitution and 
laws have expired; and two years thereafter, 
two years being added to their terms as 
Probate Judges; and until their successors 
are selected and have qualified; and the 
judges.of the Probate Courts, as herein pro- 
vided for, shall only qualify and commence 
to perform their duties upon the expiration 
of the terms of the present County Judges, 
as herein stated. 


Probate Court Jurisdiction 


Sec. 16. The Probate Courts shall have 
the general jurisdiction of Probate Courts; 
they shall probate wills, appoint guardians 
of minors, idiots, lunatics, persons non com- 
pos mentis, and common drunkards; grant 
letters testamentary and of administration; 
settle accounts of administrators; transact 
all business pertaining to deceased persons, 
minors, idiots, lunatics, persons non compos 
mentis and common drunkards, including 
the settlement, partition and distribution of 
estates of deceased persons; and apprentice 
minors as may be provided by law; and the 
Judges thereof shall have power to issue 
writs of injunction, mandamus and all writs 
necessary to the enforcement of the juris- 
diction of their respective courts. The Pro- 
bate Judges shall be judges of such Juvenile 
Courts as may be established. 

The Judges of the Probate Courts shall, 
as continuously as possible, keep their courts 
open in each county, and at all times as far 
ar the necessities of the business before the 
court may require. There shall be no terms 
thereof. 

Procedure in Criminal Cases 


Sec. 17. Prosecution in the District Court 
for misdemeanors may be commenced by in- 
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formation filed by the County or District At- 
torney, or by affidavit, as may be provided 
by law. Grand juries impaneled in the Dis- 
trict Courts shall inquire into misdemeanors, 
and all indictments therefor returned in 
the District Court, falling within the juris- 
diction of the Magistrate’s Court, shall forth- 
with be certified to such court having juris- 
diction to try them, for trial; and if such an 
indictment be quashed in the Magistrate’s 
Court, the person charged shall not be dis- 
charged, if there is a probable cause of guilt, 
but may be held by the Magistrate to answer 
upon information or affidavit. 


Magistrates Courts 


Sec. 18. Each organized county in the 
State, now or hereafter existing, shall have 
one or more stipendiary magistrates as may 
be decided to be necessary by the Commis- 
sioners’ Court of each County, or provided 
by law. The number of magistrates shall 
only be decreased or increased by order of 
the Commissioners’ Court, the decrease to 
take effect at the expiration of a term of a 
magistrate. The Magistrates shall be paid 
by the respective counties such salaries as 
the Commissioners’ Court may establish, and 
they shall never receive any compensation 
out of fees. 

The Magistrate or magistrates in each or- 
ganized county are to be elected for four 
years, and until their successors shall be 
elected and qualified; and each shall be 
elected by the qualified voters of the whole 
county, and not by precincts. 

Each magistrate shall have jurisdiction 
throughout the whole country, but his juris- 
diction shall be limited to criminal matters, 
and to criminal cases where the penalty or 
fine to be imposed by law may not be more 
than $200.00, and he may have such other 
criminal jurisdiction as may be provided by 
law under such regulations as may be pre- 
scribed by law. 

Appeals to the. District Court of each 
county shall be allowed, in all criminal cases 
from the Magistrate’s Court, under such 
regulations as may be prescribed. There 
shall be but one’Magistrate’s Court in any 
county. The Magistrates of a county, if there 
be more than one, shall hold this court by 
divisions, or may sit together, as the require- 
ments of the business may make necessary, 
and as they may determine. If they sit to- 
gether, the opinion of the majority shall 
determine, and in case of equal division that 
of the one or more of longest continuous 
service. 

There shall be no terms of the Magistrate’s 
Court, but this court, in each county, shall 
be open at all times, as near as may be. 

Each Magistrate shall be ex-officio a 
notary public. 
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Tn case of a vacancy in the office of a Mag- 
istrate, it shall be filled by the County Com- 
missioners’ Court of that county until the 
next election of County officers and qualifica- 
tion of the person elected. 

Upon the adoption and going into effect of 
this amendment the present Justices of the 
Peace of each county shall become Magis- 
trates, and remain such to the end of their 
terms and two years thereafter, and until 
the next general election for County officers, 
and until their successor or successors are 
elected and have qualified. 

The magistrates shall have such powers 
a&8 examining and committing magistrates 
and coroners as may be provided by law, and 
until changed by law, all powers and juris- 
diction in criminal matters, now possessed 
by Justices of the Peace. 


County Commissioners Retained 


Sec. 19. For each organized county in 
this State there shall be elected four Com- 
missioners and one Presiding Commissioner, 
being five in all, to be elected by the quali- 
fied voters of the whole county, or by pre- 
cincts, as may be provided by law, and each 
to hold office for four years, and until his 
successor shall be elected and qualified. The 
County Commissioners shall together with 
the Presiding Commissioner as presiding offi- 
cer, compose the County Commissioner’s 
Court, and shall exercise such powers and 
jurisdictfon over all county business as is 
conferred by this Constitution and the laws 
of the State, or as may be hereafter pre- 
scribed. 

The County Judge and County Commis- 
sioners, of each county, holding office under 
the present Constitution, shall remain in 
office until the expiration of their respective 
terms, and two years thereafter, and until 
their successors are elected and qualified, 
and the County Judge shall be the presiding 
commissioner and with the County Commis- 
sioners shall compose the Commissioners’ 
Court until the expiration of their offices 
under the present Constitution. 


Judicial Salary Protected 


Sec. 20. No compensation of a judge or 
magistrate shall be decreased during his 
term of office. 


County Clerks Provided 


Sec. 21. Thefe shall be elected for each 
county, by the qualified voters, a County 
Clerk, who shall hold his office for four 
years, and who shall be clerk of the Probate 
and Commissioners’ Courts and recorder of 
the county, and whose duties, perquisites and 
fees of office shall be as prescribed by the 
Legislature, and a vacancy in whose office 
shall be filled by the Commissioners’ Court 
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until the next general election for County of- 
ficers, and until his successor has been 
elected and has qualified; provided that, in 
counties having a population of less than 
8,000 persons there may be an election of a 
single clerk, who shall perform the duties 
of Clerk of the District court and County 
Clerk. The County and District Court Clerks, 
and clerks performing the functions of both 
offices under the present Constitution, shall 
have two years added to their terms, and 
shall under this amendment, continue in 
office as district or County Clerks, or Dis- 
trict and County Clerks, until the expiration 
of their present terms, and an additional 
period of two years; and until their suc- 
cessors are elected and have qualified. 
County and District Attorneys 


Sec. 22. A County Attorney for counties, 
in which there is not a resident Criminal 
District Attorney, shall be elected by the 
qualified voters of each county, and hold 
his office for the term of four years. In case 
of vacancy, the Commissioners’ Court of the 
county Shall have the power to appoint a 
county attorney until the next general elec- 
tion. The County Attorney may represent 
the State in all cases in the District and 
Magistrate’s Courts in their respective coun- 
ties; but the respective duties of District 
Attorney and County Attorney shall be regu- 
lated by the Legislature, and shall be the 
Same as they now are under existing laws, 
until otherwise provided. 


The Legislature shall provide for the elec- 
tion of District Attorneys of such number 
as the Supreme Court may determine and 
as may be deemed necessary from time to 
time, and make provision for the compensa- 
tion of district attorneys and county attor- 
neys; the district attorneys of a judicial 
district to be elected at large by the electors 
thereof at a general election of county offi- 
cers; provided that District Attorneys shall 
receive not less than an annual salary of 
$500.00 to be paid by the State, and such 
fees or commissions and perquisites as may 
be provided by law. ° 

County Attorneys shall receive as compen- 
sation such fees, commissions and perqui- 
sites as may be prescribed by law. All 
County Attorneys holding office under the 
existing Constitution shall remain County 
Attorneys and their terms of office be ex- 
tended two years and to the next general 
election for county officers thereafter, and 
until their successors are elected and quali- 
fied. 

All District Attorneys or Criminal District 
Attorneys holding office under the present 
Constitution shall remain District Attorneys, 
and their terms of office shall be extended 
two years and to the next general election 
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for county officers and until their successors 
are elected and qualified; and the Chief Jus- 
tice of the Supreme Court shall assign them 
to the District Courts of the several counties, 
and their successors thereafter. 


Office of Sheriff 


Sec. 23. There shall be elected by the 
qualified voters of each county a sheriff, who 
shall hold his office for the term of four 
years, whose duties and perquisites and fees 
shall be prescribed by the Legislature, and 
vacancies in whose office shall be filled by 
the Commissioners’ Court until the next gen 
eral election for county and State officers. 
All sheriffs hoiding office under the present 
Constitution shall remain in office on 
adoption of this amendment, and their terms 
shall be extended for two years, and until 
the next general election for county officers 
and until their successors are elected and 
qualified. 


Removal of Administrative Officers 


Sec 24. County Attorneys, Clerks of the 
District Courts, County, Clerks, Magistrates, 
Constables and other county officers may be 
removed by the judge or judges of the Dis- 
trict Courts for incompetency, official mis- 
conduct, habitual drunkenness, or other 
causes defined by law, upon the cause there- 
for being set forth in writing and finding of 
its truth by a jury. 


Rule-Making Power Confirmed 


Sec. 25. The Supreme Court shall have 
exclusive power to make and establish rules 
and the law of pleading and practice, and to 
reform the same, for the government of that 
court and all other courts of this State, in 
order to expedite the dispatch of business 
and the administration of justice; and to 
provide for the forms of all writs, notices 
and process, civil or criminal, and for the 
method of service thereof by whom or how 
to be served, returns; and for the length of 
time of notice or service, and the methods 
and forms of taking depositions. 

By the term “Pleading and Practice” is 
not meant any part of the law of organiza- 
tion, for the constitution or organization of 
courts, juries, or any part of either. 

No case shall fail of a decision in the 
Supreme Court, or in any division thereof, 
because of non compliance with a rule or 
law of Practice—if it be possible to make 
such decision, and maintain the just rights 
of the opposing party, by provision for the 
payment of costs or for the giving of secur- 
ity, or otherwise, as the court shall, in each 
case, decide. Subject to the above, Practice 
shall be considered directory only, and, sub- 
ject to the above, no case shall fail of deci- 
sion upon its merits by reason of any rule 
or law of Practice whatsoever. 
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State Has No Appeal 


Sec. 26. The State shall have no right of 
appeal in criminal cases, except from a judg- 
ment sustaining a motion to quash an in- 
dictment, but in such case, the defendant, 
pending appeal, shall be released on his own 
recognizance. 


Transfer of Causes 


Sec. 27. The Supreme Court shall, at its 
first session, after the adoption of this 
amendment, provide for and transfer all 
business pending in any court, to the court 
to which jurisdiction is given by this amend- 
ment to the Constitution over such business. 


‘This may be done by general orders, with- 


out specifying the particular case or busi- 
ness. 

All cases pending in the Courts of Civil 
appeals or Criminal Appeals shall be trans- 
ferred to the Supreme Court and be decided 
by the Supreme Court, or the Civil or Crim- 
inal Divisions thereof as herein provided. 
All cases pending in the County Courts and 
all civil cases pending in the justice’s 
Courts shall be transferred to the District 
Courts of the respective counties. All crim- 
inal cases in the Justices’ Courts shall be 
transferred to the Magistrates’ Courts of the 
respective counties. 


Vacancies—How Filled 


Sec. 28. Vacancies in the offices of Chief 
Justice or Justices of the Supreme Court 
and of Judges of the District Courts and in 
the office of District Attorney shall be filled 
by the Supreme Court until the next suc- 
ceeding general election for county officers, 
and until the persons elected have qualified. 
Vacancies in the office of Probate Judge or 
Clerk of the District Court shall be filled by 
the District Judges of the Judicial district 
including the county in which the vacancy 
arises. 

Vacancies in the office of Presiding Com- 
missioner of any Commissioner’s Court, or 
in the office of County ‘Commissioner, or in 
the office of the County Attorney, or in the 
office of County Clerk, or in the office of 
Magistrate, shall be filled by the Commis- 
sioners’ Courts of the respective counties 
until the next general election for county 
officers, and until the persons elected have 
qualified. 


Repeal of Conflicting Laws 


Sec. 29. All provisions in the existing 
laws of the State of Texas in contradiction 
hereto are annulled and repealed. 


Certain Courts Abolished 


Sec. 30. The Supreme Court, District 
Courts and Probate Courts and County Com- 
missioners’ Courts and Justices’ or Justice 
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of the Peace Courts, are re-constituted as 
herein provided. 

The Court of Criminal Appeals, the Courts 
of Civil Appeals, the County Courts, and all 
other courts whatsoever, not here men- 
tioned, are abolished; except any existing 
Town or City Municipal Court, with only 
criminal jurisdiction; these are not abol- 
ished, but preserved, with their existing 
jurisdiction, until otherwise by law provided. 


One Election Annulled 


Sec. 31. The next election for county offi- 
cers, now provided for under the existing 
Constitution and laws, is annulled and the 
first election hereafter for county officers 
shall be two years after the time now pro- 
vided for their election, and thereafter at 
intervals of four years. 


In Effect October 1, 1919 


Sec. 32. This amendment shall go .into 
effect on October ist, 1919, up to which 
time none of its provisions shall be opera- 
tive. It shall be self-operative, but if there 
be a need to do so, the Governor shall 
promptly call the Legislature in Special ses- 
sion, in order to enact any laws necessary 
to the efficient working of this amendment. 
He may do this before October Ist, 1919, 
after this amendment may be adopted, or 
thereafter. 


Publication and Ballot 


Section 33. This proposed amendment to 
the Constitution shall be duly published once 
a week for four weeks, commencing at least 
three months before the special election to 
be held for the purpose of voting thereon; 
which election shall be held on the third 
Tuesday in August, 1919; the publication to 
be made weekly in a newspaper in each 
county in the State of Texas in which a 
newspaper may be published, provided rea- 
sonable terms can be made therefor, of which 
the Governor shall be the judge; and the 
Governor shall, and he is hereby directed to, 
issue the necessary proclamation for the 
submission of this proposed amendment to 
the qualified electors for members of the 
Legislature. 

At the election all persons favoring this 
amendment shall have written or printed on 
their ballots the words “For the Amendment 
of Article 5 of the Constitution, in regard to 
the judicial department of the State Gov- 
ernment,” and those opposed thereto shall 
have written or printed on their ballots the 
words “Against the Amendment to Article 5 
of the Constitution, in regard to the judicial 
department of the State Government.” 

Ten thousand dollars, or as much thereof 
as may be necessary, is now appropriated to 
defray the expenses of advertising and hold- 
ing the election. 
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Oral Opinions Barred 

The opinion in case of Jones v. Shefler, 
77, Ore. 284, to which our attention is 
called by an Oregon member of the Society, 
illustrates very pointedly the evils which 
flow from a rigidly legislated code, and 
also the saving to be effected by oral opin- 
ions in certain instances. 

This opinion takes twenty-five pages, 

but, in the opinion of the learned justices, 
it did not deserve to be reported. The last 
paragraph says: 
_ The evidence in this case is voluminous. 
The controversy hinges upon questions of 
fact only. The rules applicable to the facts 
are fundamental, and are as old as equity 
jurisprudence. It is not necessary to con- 
sider or apply any new or debatable legal 
principles. The discussion of the evidence 
is of interest to no one except the parties 
to this litigation. Although the law requires 
a written opinion, and directs that it be 
printed, still no useful purpose is subserved 
by doing so. The writer attempts to express 
only his own views by pointing to this suit 
as a concrete illustration of the need for 
such a change in the law governing this 
court as will permit oral decisions, after giv- 
ing notice to the parties, so as to enable 
them to be present, in all cases where the 
opigion will not be useful as a precedent. 

Overworked courts of review—and 
which of them are not overworked—should 
be able to find a considerable source of 
saving from oral opinions. This is al- 
ready the case in some jurisdictions and 
we are likely to hear of greater reliance on 
this economical method where the statute 
and constitution permit it. 

Meanwhile judges everywhere should 
realize that a considerable part of our 
overgrown mass of legislated procedure 
represents unwarranted suspicion of the 
judiciary. No other officials are expected 
to perform their work in a strait-jacket. 
When quasi-judicial commissions are 
created it is common to give them far 
greater freedom with respect to procedure 
than is given in most states to judges, and 
yet, if there could be any virtue in the 
minutely législated code, it would apply 
more strongly to the commissions than to 
the courts. One reason the commissions 
have functioned so capably in most in- 
stances is that they have had freedom to 
create their own procedure. 


Plan to Unify Oregon Courts 


The last Oregon legislature authorized 
the Supreme Court to appoint seven mem- 
bers of a “commission to investigate and 
report to the next succeeding Legislative 
Assembly a plan for the revision and im- 
provement of judicial administration, 
practice and procedure, with a view to 
simplification and to reduce the expense 
and delays of litigation and to promote 
certainty of justice in judicial proceed- 
ings.” 

The chairman of the commission thus 
created was Charles H. Carey, Esq., of 
Portland, recognized as one of the leaders 
of the Oregon bar. The resolution re- 
quired the selection of one lay member to 


represent the “commercial, manufactur- 


ing, farming, labor and other industrial 
interests. Mr. Ben Selling was chosen for 
this place. The other members were Jus- 
tice George H. Burnett, representing the 
Supreme Court, and Attorneys Alfred S. 
Bennett, W. D. Fenton, E. R. Bryson and 
Percy B. Kelly. 

The commission unanimously reports 
two acts and submits two minority reports. 
The first act provides that the chief jus- 
tice of the Supreme Court shall assign cir- 
cuit judges to work in any county in 
which they may be needed. The object 
evidently is to permit of utilizing country 
judges in Multnomah county, in which 
the only large city in the state is located. 
The second act permits the Supreme Court 
to call in three circuit court judges to 
expand the Supreme Court to three divi- 
sions of two justices and one circuit judge 
each 


Mr. Percy R. Kelly drafted one of the 
minority reports but did not submit any 
concrete plan. The other minority report 
bears the signatures of Chairman Carey 
and Mr. Ben Selling. Inasmuch as it con- 
stitutes a complete reorganization of the 
courts of record of the state, creating a 
really unified court, with complete admin- 
istrative and rule-making powers, and 
provision for discipline, and accomplishes 
this without a constitutional amendment, 


we publish this report in its entirety. 
Since 1910 the Oregon constitution has 
contained this clause: “The judicial 
power of the state shall be vested in one 
Supreme Court and in such other courts 


as may from time to time be created by 
law.” 


Prefatory Statement 


The undersigned members of the Commis- 
sion on Law Reform concur in recommend- 
ing the adoption of the two bills referred to 
in the foregoing report, and accordingly have 
joined in signing the report. 

We do so, however, solely upon the ground 
that those measures if adopted will afford a 
means whereby the congestion in the Su 
preme Court and in the Circuit Courts of 
Multnomah County may be relieved and 
those courts may be kept abreast of their 
work. In our opinion the measures will 
serve a useful but temporary purpose, though 
they do not go to the root of the existing 
dissatisfaction with the administration of 
justice. 

While in the main we agree with what is 
said in the report as to causes for the delay 
in the courts, we believe that the reason for 
dissatisfaction lies much deeper, and that. 
the remedy suggested is inadequate. 

We find that in a very large portion of the 
cases heard by the courts there is an abso- 
lute failure to secure a final adjudication on 
the. merits and according to right and jus- 
tice. This is due to the fact that the system 
is wrong, and judges are compelled to enter 
judgments and orders that they know will 
not settle the merits of the controversy, and 
will leave an unsatisfactory result of the liti- 
gation, viewed from the standpoint of ulti- 
mate aims of jurisprudence. A large propor- 
tion of the cases end badly because of mis- 
takes made in stating the claim or defense, 
or because of mistakes in the steps neces- 
sary to be taken in treading the mazes of 
procedure. The mistakes are not usually 
the fault of the litigant or his attorney, but 
arise because of a wrong guess as to what 
should be done, although sometimes, no 
doubt, the carelessness, ignorance or pro- 
crastination of the attorney occasions the 
bad result. Under any proper system it 
should be the aim and object of the courts 
to see that such mistakes are rectified, im- 
posing penalties where necessary to punish. 
In any event, the judge should not be re- 
quired to see justice defeated because he is 
compelled to follow a rule or precedent, or 
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because an error of judgment has been made 
in presenting the issue. 

The objection to a correction of this ob- 
vious defect in the present system is, first, 
that judges ought not to be given power 
lest they abuse it. But such abuses would 
not result in more miscarriages of justice 
than under the present conditions. Sec- 
ondly, it is objected that the present code 
contains ample provisions for amendments 
of pleadings, requiring judges at every stage 
of an action to disregard any error or defect 
in the pleadings or proceedings which shall 
not affect the rights of the adverse party. 
But the fact is that, whatever the design of 
these provisions, the majority of the points 
decided in the courts are points relating to 
practice or procedure, and the system has 
become rigid in its practical application. 
Amendments, recasting the pleadings, bring- 
ing in additional parties, conducting the pro- 
ceedings before the court, all these are so 
hampered by settled convention and mode 
as to require court and parties to give more 
heed to form than substance. The system 
dominates its votaries. It is too holy to be 
touched by profane hands, and lawyers and 
judges have come to believe that it cannot 
be improved upon. 

The people trust various commissions and 
boards with broad powers of both adminis- 
trative and judicial character, investing them 
with full authority to make their own rules 
of procedure, and yet they tolerate the con- 
tinuation of the ancient methods of the 
courts. Judges are trained men, especially 
selected for their ability and experience. 
Commissions are not always composed of 
experts. But commissions exercise jurisdic- 
tion in some of the most important and ex- 
tensive fields of activity, practically without 
limit and without effective review by appel- 
late tribunals. They make their procedure 
adapt itself to the duty to be performed, and 
it would seem that the courts might do like- 
wise. 

In judictal proceedings technical errors 
result in a failure, because the procedure is 
not adjustable to the conditions that arise. 
A failure of justice occurs when a fair and 
final adjudication upon the merits is not se- 
cured. And yet many cases result badly be- 
cause the decision is not rendered ypon the 
real matter in controversy. The responsi- 
bility is not that of the party, or the judge, 
or the lawyer, or the jury, or the legislature; 
it is the fault of the system which controls 
them all. Or, the fault may be that of any 
of them, but with divided responsibility no 
one can be held to blame, and the defective 
output of the courts is accepted as a neces- 
sity. We believe the system can be im- 
proved and should be improved. 

The minority members therefore recom- 
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mend for the consideration of the Legisia- 
tive Assembly another bill as an alternative, 
and as a permanent plan for the reorganiza- 
tion of the Judicial System of this State. 
The purpose of this measure is not only to 
provide a system whereby judges may be 
readily assigned to duty where the business 
is congested, but also a method by which 
improvements may from time to time be 
made by the judges themselves in the prac- 
tice and procedure with a view to simplicity, 
directness, expedition and a reduction of ex- 
pense, and especially to secure a greater 
proportion of decisions upon the merits in 
litigated cases. At the same time this plan 
includes the creation of tribunals for the in- 
formal adjudication of small claims and for 
the settlement of controversies by concilia- 
tion or advice without litigation and for the 
adjustment of commercial and business dis- 
putes by arbitration. There is attached to 
this minority report some statistical infor- 
mation relative to the judicial business of 
the Circuit Courts, from which it will appear 
that some of the judges have little business. 
The work is not evenly divided. And it 
would improve the general plan if the pro- 
bate business now handled by the County 
judges was given to the Circuit Courts. 

A feature of the proposed plan is the merg- 
ing of practically all the courts into one 
court, but with divisions for appellate duty 
and for circuit duty, the judges being made 
available for work wherever needed, by and 
through an Executive Board of the court 
itself, which may assign judges where re- 
quired. 

An annual meeting of the judges is pro- 
vided for so that the judicial work of the 
state can be studied and improved upon. 
The American Bar Association some years 
ago organized what is called the Judicial 
Section of that body, for the purpose of 
enabling the federal judges to hold an an- 
nual meeting. It has proved highly success- 
ful and it permits state appellate and federal 
judges to establish personal relations, and 
also to confer annually upon matters of gen- 
eral interest in the discharge of the duties 
of the judicial office, to promote uniformity 
of decision and to advance and harmonize 
practice and procedural reforms. The state 
in somewhat similar manner may have its 
judges co-operate to improve the system, 
and so gain the benefit of their united recom- 
mendations. A Committee on Discipline is 
also provided, for although this is not an es- 
sential feature of the scheme, it may be 
deemed useful at times. 

But a still more important provision is 
that investing the judges with what has 
come to be generally known as the rule 
making power, such as in use of late years 
in the courts of Great Britain and her colo- 
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nies. This power enables the judges grad- 
ually to change the methods of the courts 
to get results. It puts the responsibility for 
bad judicial results upon the judges, where 
it should rest. And it enables the judges, if 
wise and far-seeing, as great judges have 
been in other times and in other countries, 
and as all American judges would wish to 
be, to bring about the reforms that are nec- 
essary if the respect of the people for the 
courts and for the administration of justice 
is to be regained. 

It is a fact that the crurt system in the 
United States remains in static condition 
without substantial improvement, while in 
certain other countries it has undergone pro- 
found change, resulting in beneficial sim- 
plicity and directness that is little short of 
marvelous when compared with our an- 
tiquated methods. 

It is, of course, essential that the Chief 
Justice and his Executive Board under the 
proposed plan be men of broad vision. Lit- 
tle men will not accomplish much, if any- 
thing. The judges must study comparative 
law and must know what is being accom- 
plished elsewhere. But assuming that the 
rule making power is given to the judges, 
it will be for them to rectify the faults of 
the present system, and if they do not do so, 
there will no longer be a doubt as to the seat 
' of the fault, or where the responsibility will 
lie. 

It is with some hesitation that we venture 
to submit this independent report in view of 
the fact that it must be a minority report. 

We have not attempted to catalogue herein 
all the many defects in the statutes and in 
the judicial methods, believing that if the 
judges are given the duty to study and to 
recommend changes as herein proposed most 
of these defects will receive consideration 
and will gradually disappear. 

Such amendments should be carefully 
planned, and should aim at comprehensive 
and at the same time harmonious reform. 
For example, it is well known that the courts 
waste much time and expense in their 
method of selecting trial juries, days. and 
even weeks being given over to the tire- 
some repetition of questions by attorneys 
touching the qualifications of individual 
jurors. Under the plan we propose, the 
judges would be able to suggest a reform 
by statute and rule whereby the court itself 
would examine the jurors, saving the liti- 
gants the right to suggest any particular 
questions deemed necessary to protect their 
rights. This particular cause of delay in 
American courts has been much commented 
upon and critised by foreign observers. But 
it, like many other abuses and inefficient 
methods now in use, would soon give way if 
the judges were empowered to renovate and 
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make efficient the judicial administration, 
and on the other hand when the changes 
necessary to accomplish this are adopted 
there should be other changes in the code 
of procedure to conform. 

We would, however, feel that we had not 
discharged our duty without thus providing 
a plan designed to embody some of the re- 
forms proposed and discussed in many Bar 
Association meetings, and in books, essays, 
magazine articles and addresses, and as rec- 
ommended also in essential features by the 
American Judicature Society, which has 
made a searching and expert inquiry into 
the general subject. 

Respectfully, 


Cuartes H. Carey, 
Ben SELLING. 


A BILL 


For an Act to reorganize the judicial system 
and to make more efficient and economical 
the administration of justice. 


Be It Enacted by the People of the State of 
Oregon: 


The Judicial Power. 


Section 1. On and after January first, 
nineteen hundred and twenty ——, the Su- 
preme Court of the State of Oregon shall be 
vested with all of the judicial power of the 
State and of the people thereof, excepting 
such as may from time to time be vested in 
other courts created by law. 


Selection and Terms of Justices of the Su- 
preme Court. 


Section 2. The Justices and Judges of the 


_ Supreme and Circuit Courts consolidated and 


merged into the Supreme Court as herein- 
after prescribed shall become Justices of 
the Supreme Court for the remainder of the 
terms for which they have been severally 
elected or appointed, and their several suc- 
cessors shall be elected from time to time 
as Justices of the Supreme Court for the 
term of six years and every six years there- 
after. Vacancies in the office of Justice of 
the Supreme Court shall be filled as vacan- 
cies in that office are now or may hereafter 
be filled by law. 


Elections from Districts and At Large. 


Section 3. The Justices of the Supreme 
Court shall be elected from the several judi- 
cial districts and each shall be a resident 
of the district from which he is so elected, 
excepting that successors of the Justices of 
the Supreme Court holding office immedi- 
ately prior to the time when the consolida- 
tion takes effect shall thereafter from time 
to time be continuously elected from the 
state at large, and they may be residents of 
any judicial district. 
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Increasing or Diminishing the Number of 
Justices. 


Section 4. The Legislative Assembly may 
provide for the election of one or more addi- 
tional Justices of the Supreme Court in any 
judicial district, upon the recommendation of 
the Executive Board, and may diminish the 
number of Justices in any judicial district 
upon the recommendation of that Board. 


Judicial Districts; their Boundaries. 


Section 5. The judicial districts as now 
constituted are continued; but from time to 
time the Legislative Assembly may alter the 
boundaries thereof. The several districts 
shall always be bounded by county lines and 
shall be as compact as possible. 
Qualification of Justices. 

Section 6. No person shall be elected or 
appointed to the office of Justice of the Su- 
preme Court unless he is and has been for 
at least —— years a member of the bar of 
the Supreme Court in good standing. 


Salaries of Justices. 


Section 7. The salaries of Justices shall 
be regulated by the Legislative Assembly, 
but no salary of a Justice shall be decreased 
during his term of office. Until otherwise 
provided the salaries shall be the same as 
now paid to the Justices of the Supreme 
Court. 


Merger of Constituent Courts. 


Section 8. The Circuit Courts, District 
Courts and County Courts shall be merged 
into and consolidated with the Supreme 
Court. All of the powers, jurisdiction and 
duties of the Circuit Courts, District Courts 
and County Courts and of the Judges of those 
Courts, excepting those of County Courts 
and the judges thereof in the transaction of 
County business, shall belong to the Supreme 
Court and the Justices thereof. 


Office of County Judge ahd of District Judge 
Abolished. 


Section 9. The office of County Judge and 
the office of District Judge shall, when the 
consolidation takes effect, be abolished. The 
persons holding the office of County Judge 
shall become County Commissioners and 
they and their successors from time to time 
thereafter elected or appointed shall have 
the powers, duties and jurisdiction of County 
Commissioners with the other County Com- 
missioners of their several counties, and 
shall be compensated and shall be elected 
or appointed as other County Commissioners 
of their several counties are paid or are 
elected or appointed. 

Restrictions upon Justices. 

Section 10. No Justice shall sit in review 
of any decision made by him or in any mat- 
ter in which he is directly or indirectly in- 
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terested, or when he is related to any party 
within the fourth degree of consanguinity or 
affinity. No Justice shall engage in the 
practice of the law, or hold any other office 
of honor or profit, or receive any emolument 
other than his salary. All votes cast for any 
Justice for any other than a judicial office 
shall be void. 


Impeachment or Removal from Office. 


Section 11. Justices shall be subject to 
removal as are other public officers of the 
state, but they may also be removed by the 
Executive Board in the exercise of its judg- 
ment for cause upon the certificate of the 
Committee of Discipline specifying the unfit- 
ness or unworthiness constituting the ground 
for such removal, and certifying the record 
of the hearing of the charges. 

Organization Into Divisions. 


Section 12. The Supreme Court shall be 
organized into two divisions, the Appellate 
Division and the Circuit Division. The Cir- 
court Division shall be a division of first in- 
stance for civil and criminal matters. The 
Appellate Division shall be a division of final 
appeal. 

The Circuit Division. 

Section 13. The Circuit Division shall have 
the jurisdiction and powers now vested in 
the Circuit Courts, the District Courts, and 
the County Courts, excepting those of the 
County Courts in the transaction of County 
business. It may exercise all of the judi- 
cial powers of the State and of the People 
thereof not expressly vested by law in the 
Appellate Division or in some other Court or 
tribunal created by law and given exclusive 
powers. The Justices assigned to duty in 
the Circuit Division shall have the same 
duties and authority now imposed upon or 
enjoyed by Circuit Judges, District Judges 
and County Judges, excepting in the trans- 
action of County business by County Judges. 
The Appellate Division. 

Section 14. The Appellate Division shall 
have the jurisdiction and powers now vested 
in the Supreme Court and such additional 
jurisdiction and powers as may from time 
to time be conferred by law. The Justices 
assigned to duty in the Appellate Division 
shall have the same duties and authority 
now imposed upon or enjoyed by Justices of 
the Supreme Court. In addition to all meth- 
ods of taking and perfecting appeals other- 
wise authorized, appeals may be taken by 
motion upon the original record and papers 
without transcript or printed abstract or 
printed briefs, under such general rules as 
may be prescribed by the Executive Board. 
The Executive Board. 


Section 15. The administrative business 
of the Court shall be conducted by an Execu- 
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tive Board, composed of the Chief Justice 
and four Justices of the Supreme Court who 
shall be chosen as herein provided. Every 
power adequate to that end is conferred upon 
it. The Chief Justice shall preside at the 
meetings of the Board and minutes of the 
proceedings shall be kept. It shall promul- 
gate rules for conducting the judicial busi- 
ness of the court, and common forms for 
use therein. It shall from time to time pre- 
scribe the .srms of the court, define the 
jurisdiction of the divisions except as de- 
fined by statute, and shall assign Justices 
to serve. It shall see that the business of 
the Court is promptly disposed of and that 
the Justices are so assigned.from time to 
time as to facilitate the speedy administra- 
tion of justice in all districts. It shall sim- 
plify pleadings, practice and procedure. It 
shall prescribe requirements for admission 
to the bar and admit those applicants who 
shall prove themselves duly qualified. It 
shall appoint the officers of the Court, ex- 
cepting as otherwise provided by law. It 
shall certify annually to the Legislative As- 
sembly such judgments against the state as 
may require an appropriation. It shall make 
an annual report to the Secretary of State, 
containing such statistics and other infor- 
tnation relating to the business of the Court 
as it may deem proper, or as may be re- 
quired by law, and shall suggest such reme- 
dial legislation as it may deem proper. 


Annual Meetings of Justices. 


Section 16. The Justices shall convene 
annually in January to elect the Chief Jus- 
tice, the Executive Board and the Committee 
of Discipline, and to consider matters relat- 
ing to the Court. The Justices shall at such 
meeting make recommendations for the con- 
sideration of the Executive Board for the 
simplification of pleadings and practice and 
procedure and with a view to hastening the 
disposition of the business of the Court and 
to promote justice without undue expense. 
The Executive Board may call special meet- 
ings of the Justices at any time. 


Small Claims; Conciliation, Arbitration. 


Section 17. The Executive Board shall 
have power to provide by general rules for 
the informal adjudication of small claims, 
and for the settlement of controversies by 
conciliation or advice without litigation, and 
for the adjustment of commercial! and busi- 
ness disputes by arbitration. Such rules 
may authorize one or more Justices assigned 
to that duty to act in conjunction with addi- 
tional arbitrators to be chosen by the parties 
as an arbitration committee in commercial 
and business disputes. 


Masters. 
Section 18. The Executive Board shall 


have power to direct the appointment of 
masters to dispose of interlocutory and pro- 
cedural matters with such powers as it shall 
by general rule prescribe. The Chief Justice 
shall appoint as masters members of the bar 
in good standing who shall reside in the dis- 
trict in which they are appointed, and who 
shall have been admitted for at least five 
years. The legislature may prescribe the 
salaries of the masters, but in the absence of 
action by the legislature the salaries may 
be prescribed by the Executive Board. 


Surrogates. 


Section 19. There shall be in every county 
of the state a surrogate, who shall concur- 
rently with the Justices have the non-judi- 
cial functions and powers now possessed by 
the County Judges and County Courts until 
modified or enlarged by the Executive 
Board, and such other powers as the Board 
may from time to time prescribe, including 
the power to take the proof of uncontested 
wills and to issue uncontested letters testa- 
mentary and letters of administration or 
guardianship. The County Clerks of the 
several counties shall discharge the duties 
of surrogate in their counties without addi- 
tional pay unless and until special compen- 
sation shall be established by the Executive 
Board, but they shall not have power to 
dispose of any litigated matter. 


Committee on Discipline. 


Section 20. The Justices of the Court shall 
annually at their meeting in January elect 
a Committee of Discipline composed of five 
Justices and two members of the bar who 
shall have been admitted to practice for at 
least fifteen years. The Committee shall 
maintain discipline among the Justices of 
the Court, the officers and employes of the 
Court, and the members of the bar, and shall 
promulgate canons of ethics for the court 
and bar. It shall have authority, after due 
hearing, to give reproofs, publicly or pri- 
vately, to impose fines, to suspend any offi- 
cer or employe of thé Court from office or 
duty, and any member of the bar from prac- 
tice, to recommend to the Executive Board 
the removal from office of any Justice or em- 
ploye of the Court. 


Justices of the Peace. 


Section 21. The Legislative Assembly 
may provide for the election or appointment 
of Justices of the Peace, excepting in cities 
and towns having a population of ten thou- 
sand or over shown by the last preceding 
United States census; but all Justices of the 
Peace shall be amenable to the powers of 
the Committee on Discipline and the man- 
dates of the Executive Board. Until othe:- 
wise provided by law, the office of Justice 
of the Peace, excepting in cities and towns 
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having a population, of ten thousand or over 
as shown by the last preceding United States 
census, shall be continued with all of the 
powers, duties and jurisdiction incident to 
such office. 


Board of Preliminary Organization. 


Section 22. The Chief Justice of the Su- 
preme Court and three Judges of the Su- 
preme or Circuit Courts to be appointed by 
him, or their successors, together with three 
members of the bar in good standing who 
shall have been admitted to practice at least 
—— years and who shall be appointed by the 
Chief Justice of the Supreme Court, are 
hereby constituted a Board of Preliminary 
Organization which shall manage and direct 
the consolidation of the Courts as herein 
prescribed. The Chief Justice shall be the 
president of the Board of Preliminary Or- 
ganization. It shall adopt a seal for the 
court; it shall have transferred to the court 
all the business and records of the courts 
herein consolidated; and it shall assign the 
clerks, officers and attendants, of the con- 
solidated courts to duty in the Supreme 
Court in order to preserve the continuity of 
judicial business. It may exercise any or 
all of the powers conferred upon the Execu- 
tive Board and it shall continue in office until 
the Executive Board is organized. It may 
appoint a secretary and may employ all nec- 
essary legal and clerical assistants. The 
Board of Preliminary Organization shall con- 
vene within thirty days after the adoption 
of this Act and shall proceed to discharge 
its duties with all reasonable dispatch, and 
shall recommend such legislation as in its 
judgment may be required to supplement 
this Act and to promote the simple, speedy 
and economical administration of justice. 
Effect of Consolidation on Pending Business. 

Section 23. At the time the consolidation 
takes effect, all pending causes, civil and 
criminal, in the several consolidated Courts 
shall continue in the Supreme Court with- 
out necessity of order of transfer, but there- 
after all proceedings therein shall be in the 
Supreme Court and under the name of that 
Court and under its jurisdiction. All rec- 
ords, files and property of the consolidated 
Courts shall belong to the Supreme Court. 
The consolidation shall not have the effect 
of depriving any person of any right that he 
would have had if the consolidation had not 
been effected. 


Repeal of Inconsistent Acts; Liberal Con- 
struction Enjoined. 


Section 24. This Act shall be liberally 
construed and applied to accomplish the 
general object of improving the administra- 
tion of justice, by simplifying practice and 
procedure, and empowering the Courts to 
take all needful steps to avoid the involun- 


tary dismissal of litigated causes without a 
hearing upon the merits, and to give to liti- 
gants a prompt hearing and a speedy final 
decision. Chapter 355 of the General Laws 
of 1915, and all amendments thereof, and all 
acts and parts of acts inconsistent herewith, 
are hereby repealed, such repeal to occur 
and be operative at the time the consolida- 
tion takes effect as prescribed by this Act. 


Organization of the Bar 


Probably no other article printed in this 
JouRNAL has met with more immediate 
response than, that in the December num- 
ber on the subject of bar organization. It 
appears likely that the subject will com- 
mand attention in several states during 
the next year or two. In California the 
State Bar Association (prior to the article 
referred to) created a committee to work 
on this problem. It is evident from let- 
ters received from a number of members 
that there has been a good deal of un- 
spoken reflection upon the matter of mak- 
ing state bar associations representative 
of the entire profession. 

We have received an interesting letter 
touching on a very narrow angle of this 
big subject from a Connecticut member: 


I wonder if the American Judicature So- 
ciety, which is doing so much for the organ- 
ization of courts on a rational basis, could 
do anything with the subject of courthouses. 
The administration of justice requires suit- 
able courthouses for its courts, and I am not 
at all satisfied with the condition of things 
in this country as regards courthouses. The 
matter was brought to my attention by the 
fact that we have recently built in New 
Haven a courthouse which is a magnificent 
marble temple, but which is sadly lacking 
in suitable accommodations for the bar. We 
are now just about to dedicate a new Federal 
building which is both a postoffice and a 
United States courthouse, where the court- 
room arrangements were planned without 
consulting the District Judge, and so far as 
I know, without consulting any member of 
the bar. Not many years ago I attended the 
dedication of our Supreme Court building at 
Hartford. The bar had no part or place in 
any of the ceremonies. As you know, there 
are many tendencies at work to lower the 
standing of the profession of the advocate. 
The conditions of practice tend to discourage 
litigation, and the conditions of litigation 
tend to discourage lawyers from going into 
court. To my mind, it would be of great 
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value to the profession if in the construction 
and arrangement of courthouses, more at- 
tention were paid to the reasonable require- 
ments of the bar, and if in the dedication of 
our temples of justice the bar should have a 
recognized place and part. If conditions 
are as I have described in an old conserva- 
tive State like Connecticut, they must be 
even more unsatisfactory in some other 
places. Osgoode Hall at Toronto, which, per- 
haps, you know, is not an extraordinary 
building, but is planned with reference to 
the needs of the bar. When I entered the 
new Superior Court building in Albany the 
other day, I was really surprised to find that 
a coat-room was provided for lawyers, such 
a simple convenience being usually lacking. 
To my mind the bench and the bar should 
determine the internal arrangement of the 
building, whether the political authorities 
who contract for its construction, give its 
exterior a classical or a Gothic form. It is 
all very well to have a courthouse stand as 
a public monument, but there is no reason 
why at the same time it should not be a 


suitable workshop for the advocate. The 
Judicature Society is doing some practical 
work in remedying the very serious defects 
in our administration of justice. Whether it 
or the American Bar Association would be 
the better organization to consider the ques- 
tion of courthouses is a matter which I sub- 
mit for your consideration. 


Architects are always anxious to meet 
the needs of all interests, and if they ap- 
pear to neglect the lawyers in their court- 
house plans it must be because the bar has 
not sufficient integration to present its 
needs. It is impossible to suppose that a 
properly organized bar would fail to re- 
ceive due consideration at the hands of 
building committees and architects. More 
can be learned from Ontario than merely 
suitable accommodation for advocates, but 


‘as to that we must wait for space in some 


future number. 


Act to Provide for Conciliation 


Discourage litigation. 


Persuade your neighbors to compromise whenever you can. 
Point out to them how the nominal winner is often the real loser— 


in fees, expenses and waste of time. 


As a peace maker the lawyer has a superior opportunity. 


—Abraham Lincoln. 


The first step toward an amicable settlement of controversies lies in 


the frank telling, by both parties, of all they know about the matter. But un- 


less some sort of protection is offered, potential litigants cannot afford to © 


tell all of their cases. Under our system it is often safer for them to re- 
serve something, and the result is that efforts to reach a settlement, though 
made in good faith, are often frustrated. 

The principle of conciliation, which should occupy a conspicuous place 
in any complete system for administering justice, implies a neutral ground 
where parties to a controversy may meet without prejudice and disclose every 
material fact. Conciliation procedure along these lines has been in effect for 
more than a century in Scandinavian countries and has earned such high 
regard that nothing could induce the people of those nations to abandon 
the custom. 


Figures covering a considerable period show that eighty per cent. of the 
controversies submitted to conciliation procedure in Norway are amicably 
adjusted. 

The machinery and procedure of conciliation are extremely simple and 
inexpensive. The principle is applicable to nearly every kind of civil con- 
troversy. Why should not every claimant deem it a natural and inalienable 
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right that he should be permitted to meet and negotiate with the person who 
has wronged him before going to the trouble of suing? Why should not every 
potential defendant consider himself entitled, as a matter of simple justice, 
to an interview with his claimant before he is put to the expense and annoy- 
ance of defending an action? 


While there is always a possibility of settlement before actual trial, to 
be most effective the attempt at conciliation should be as early as possible in 
the history of the dispute. And since substantial justice is to be obtained in 
a majority of cases if conciliation procedure exists, and the courts are inter- 
ested in reducing the volume of litigation by all proper means, it appears to 
be properly a judicial function to supervise conciliation procedure. By be- 
ginning a little earlier in the development of legal controversies the courts 
can save themselves a great deal of needless work and confer great social 
benefits. 


The following act has been drafted with this theory in view. It suggests 
a method for making conciliation procedure practical on a state-wide basis. 
There is only one state in which any attempt has been made to encourage con- 
ciliation; that state is North Dakota. The plan there failed because of the 
wholly impractical system which was created. The subjoined draft is made 
with special reference to the judicial system of North Dakota, but with 
slight changes it can be adapted to most other states. 


Briefly, the plan is that no civil action shall be commenced (with a 
few exceptions) until the claimant shall have given the opposing party an 
opportunity to discuss a settlement in the presence of an assistant of the 
court known as a conciliator. If the party complained of does not appear in 
response to the request the conciliator certifies that the attempt at concilia- 
tion has been made and has failed, and the claimant is then entitled to obtain 
process. If he does appear it is then the duty of the conciliator to hear the 
statements of both parties and their witnesses and to counsel an amicable set- 
tlement agreeable to law and equity. Ifa settlement is reached the concilia- 
tor will certify it to the court, which will docket it as a judgment. If there be 
no agreement the certificate of failure will be granted. The disclosures made 
at the conciliation hearing are not admissible as evidence in any subsequent 
proceeding. The conciliator is presumed to be a person of good judgment 
and good social intent, representing the principal trial court and answerable 
to it for all his acts. With this brief explanation, let us pass on to the pro- 


posed act. 
CONCILIATION ACT 
An Act to Provide for the Conciliation of Controversies 


Be it enacted, etc. 


Section 1. Conciliation Boards created.] It shall be the duty 
2 of District Court judges to establish a Conciliation Board in each 
3 county of their respective districts within ninety days from the 
4 taking effect of this act. Each such Conciliation Board shall con- 
5 sist of such number of Conciliators as the District Court judge for 
6 such county shall determine, and he shall have power to increase 
7 the number thereof and to remove Conciliators at his pleasure, 
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8 but at no time shall there be less than five members nor more 
9 than twelve members on any such board. These numbers shall 
10 not include the County Court judge, who shall be an ex-officio mem- 
11 ber of the Conciliation Board for his county. 


In North Dakota the District Court possesses all civil trial jurisdic- 
tion, except in probate matters, which are in the hands of county judges. 
Justices of the peace have civil jurisdiction concurrent with the District 
Court to the amount of $200. On the theory that conciliation procedure is 
properly a function of the courts—a step essential to sifting out immaterial 
and unnecessary controversies—the act provides that District Court judges 
shall select and remove conciliators and have a general supervision over their 
acts. 

This should get rid of the partisan difficulties at the outset as thoroughly 
as they can be avoided. No official can have a more immediate and at the 
some time more impersonal interest in the welfare of conciliation than the 
District Court judge, so it may be presumed that he will be best able to select 
persons who possess the needed qualities. 

The North Dakota constitution, sec. 120, contains the following: “Tri- 
bunals of conciliation may be established with such powers and duties as 
shall be prescribed by law, or the powers and duties of such may be conferred 
upon other courts of justice; but such tribunals or other courts when sit- 
ting as such, shall have no powers to render judgment obligatory on the 
parties, unless they voluntarily submit their matters of differences and agree 
to abide the judgment of such tribunals or courts.” 

The creation of a “conciliation board” for each county is possible under 
the quoted language. It is not necessary that the entire board should par- 
ticipate in every hearing. If such were the case a number of small boards 
would be needed for every county and in a thinly populated district this 
would call for altogether too much machinery. 


Probably in most instances a single conciliator will suffice. This will 
result in ideal simplicity and economy. But it is provided in a later section 
that a conciliator can call in one or more of his colleagues to assist him when 
he so chooses. He should be the person to determine the need. If found 
desirable, the plan of having two or more conciliators present can be em- 
ployed regularly. 

The numbers specified are arbitrary. Possibly more than twelve 
might be needed for certain large counties, but it is desirable not to make con- 
ciliators too numerous. The position is one of civic honor and should not be 
impaired by making it too common. 


Section 2. Eligibility and compensation.] Every person hav- 
2 ing the qualifications of a voter shall be eligible for appointment 
3 as Conciliator for the county in which he resides. Any member of 
4 the bar who acts as Conciliator shall not thereafter appear, in any 
5 subsequent proceeding, on behalf of either party to any contro- 


Vid. Wisconsin Constitution, Art. VII, Sec. 16. “The legislature shall pass laws for the regulation of 
tribunals of concikation, defining their powers and duties. Such tribunals + | be established in and for 
any township, and shall have power to render judgment to be obligatory on the parties, when they shall 
[sic] voluntary submit their matter in difference to arbitration, and agree to abide the judgment, or 
assent thereto in writing.” 
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6 versy submitted to him as Conciliator. It shall be unlawful for 
7 any Conciliator to receive any compensation whatsoever for his 
8 services as such, but the necessary forms and stationery shall be 
9 furnished to Conciliators by the clerks of the District Courts of 
10 the several counties. 


The way to get the best material is not by prescribing qualifications, 
but by providing the right authority for selection. Lawyers should not be 
barred, because they are better fitted than laymen for this service and in most 
communities there are lawyers and retired judges who will be willing to render 
this service. 

The question of compensation is one of the most difficult. It is hard to 
see how fees can be adapted. A small salary, commensurate with the time 
required, would merely serve to attract the candidacy of the unfit and subject 
the appointing power to needless solicitation. 


It is believed that the office will attract higher talent and command 
greater honor if it carries no cash emoluments. We have an analogy in the 
charters of certain cities which pay nothing for their council members. The 
experience there has been that the change from low salaries to none imme- 
diately permits of obtaining the services of a higher type of officials. Under 
the: plan of the act no conciliator is compelled to act, and presumably none 
will serve at any given time if it causes him serious inconvenience. If no 
conciliator can be found convenient to the claimant, then he can avail him- 


self of the services of the County Ceurt judge, who is made conciliator 
ex officio for this purpose. 


Section 3. Appointment and oath.] Conciliators shall be ap- 
2 pointed and removed by order of the District Court judges for the 
3 counties in which they reside, entered upon the docket of the Dis- 
4 trict Court for each county. Within ten days from the date of 
5 their appointment, and before entering upon the discharge of their 
6 duties, they shall take an oath of office prescribed by the judge 
7 appointing them. 


Section 4. Organization.] The District Court judge shall be 
2 chairman e- officio of the Conciliation Board in each county of his 
3 district. He shall call such meetings of Conciliators as he shall 
4 deem proper, preside over such meetings and instruct Concilia- 
5 tors in respect to their duties. Upon his request any such Concil- 
6 iator shall make report to him in writing of his official acts. 


The power to require special reports will permit of making up statistics. 
_It might be well to provide in the act for statistical reports from all concilia- 
tors quarterly or annually, to be published by the state. 


Section 5. Conciliation proceedings prerequisite to process. ] 
2 After the expiration of said ninety days no process shall be is- 


3 sued in commencement. of a civil suit by any justice of the peace 
4 or by any other trial court unless the moving party shall file in 
5 court a certificate of a Conciliator showing that an attempt has 
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6 been made to effect a settlement of the claim and that such at- 
7 tempt has failed; but the foregoing shall not apply to suits com- 
8 menced by attachment or replevin, or to applications for injunc- 
9 tion or the writ of quo warranto. Provided, however: that any 
10 District Court judge in chambers may in a particular instance, 
11 ona proper showing, direct the issuance of any such process in 
12 any trial court without recourse to conciliation proceedings. 


It is difficult to define the actions in which conciliation would be purely 
formal and inappropriate. There are, of course, some controversies which 
could not benefit by conciliation procedure, such, for instance, as those in 
which ‘a legal determination is essential. Conciliation should prove decidedly 
successful in cases of defamation and personal injury. In some cases of 
marital controversy it might be the one thing most needed, while in others 
it would be inappropriate. An order of the District Court judge in cham- 
bers will extend the list of exceptions suitably. 


SecTIoN 6. Application for conciliation.] Any person presum- 
2 ing to have any civil claim not specified as an exception ini Sec- 
3 tion 5, before commencing suit, shall request one of the Concilia- 
4 tors for the county in which he resides, or in which the person 
5 complained of resides, to act as Conciliator. Thereupon such Con- 
6 ciliator, if qualified and able to act, shall summon by letter or tel- 
7 ephone or personally the party complained of to appear before 
8 him at a time certain. Upon the hour set for such conciliation 
hearing, if the parties are present, it shall be the duty of the Con- 
10 ciliator to hear the parties and their witnesses and to endeavor 
11 to effect an amicable settlement of the controversy agreeable to 
12 law and equity. Conciliators may, in their discretion, administer 
13 oaths and require statements under oath. They shall make no rec- 
14 ord of the evidence adduced, and no parts of the proceedings shall 
15 be admitted as evidence, or considered at the trial of the case, and 
16 no Conciliator shall be competent as a witness in respect thereto 
17 in any subsequent proceeding. 


The party deeming himself aggrieved is made the moving party. If he 
be one who is threatened with suit he need not act, because his opponent 
will have to give him his day before the conciliator. The question of service 
it made discretionary with the conciliator. It may be that looseness in this 
matter will sometimes result in omission of service, but the consequences will 
not be serious, whereas inflexible rules regarding service are certain to raise 
many embarrassing questions. Hearings may be held in the evening and at 
any place designated by the conciliator. The reason for making the disclos- 
ures inadmissible as evidence in subsequent proceedings is obvious. It per- 
mits the parties to tell all they know with no fear of a loss of tactical resources. 


Section 7. Change of venue.] At the time of the first hearing 
2 and before proof has been submitted by any party, the parties 
3 may by mutual agreement elect to submit their controversy to an- 
4 other Conciliator than the one first selected; and in such case the 
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5 first ConciJiator shall dismiss the proceeding and make no record 
6 or report thereof. 


In some instances the party complained of may have a real or imagined 
objection to the particular conciliator selected, so that he will refuse to attend 
the hearing, but be willing to disclose his case to some other conciliator. In 
such case the parties should be able to stipulate for submission to another 
conciliator to be agreed upon by them. It is highly important that the parties 
have entire confidence in the impartiality of the conciliator. 


Section 8. Continuances.] Conciliators shall have power to 
2 continue their hearings from time to time to meet the conven- 
3 ience of the parties. 


Section 9. Conciliators may sit together.] Conciliators shall 
2 have power to request the assistance of other Conciliators of 
3 their county in any conciliation proceeding, and in case two or 
4 more Conciliators officiate in respect to any controversy any one 
5 of them may certify the proceedings on behalf of all. 


This permits of two or more conciliators acting together, which may be 
desirable on occasions. It should supply the need, if any there be, for the 
services of a board rather than of individual conciliators. 


Section 10. Conciliators not obliged to serve.] No Conciliator 
2 is obliged to act in any given controversy, and shall not act if he 
3 has any interest in the controversy or is a member of the immedi- 
4 ate family of either of the parties, unless consent is given. In case 
5 no Conciliator convenient to the moving party is obtainable then 
6 the County Judge of that county shall act as Conciliator. 


This section absolves a conciliator from serving if he is unable to spare 
the time; it appears to be correlative to the plan of voluntary service. 


Section 11. Conciliator’s Report.] In every case in which a 
2 Conciliator shall serve he shall forthwith certify to the District 
3 Court for his county the terms of the agreement, if any be effect- 
4 ed. The report shall describe the claimant’s demand and embody 
5 the terms of settlement, bearing the signatures of the parties. It 
6 shall be entered upon the docket of the District Court and thence- 
7 forth shall have the full force and effect of a judgment of the said 
8 court, but shall be subject to any terms concerning its satisfaction 
9 which the parties shall have agreed upon, and subject to the law- 

10 ful orders of the judge for such District Court. 


When a settlement is reached the agreement must be reduced to writing 
with sufficient description of the claim to identify the matter as res judicata. 


The parties must sign the agreement, and the conciliator then certify it to 
the court. 


Section 12. Failure to agree.] In case the party complained 
2 of shall fail to appear at the conciliation hearing or for any other 
3 reason there shall be no settlement of the controversy by agree- 
4 ment of the parties, then the Conciliator shall give to either or 
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5 both parties, upon request, his certificate to the effect that an at- 
6 tempt has been made in good faith by the moving party to effect 
7 a settlement of a controversy, which shall be concisely described, 
8 and that the attempt has failed. 


In some instances where there is a failure to agree, both parties will 
consider themselves entitled to sue, and a certificate of failure should issue 
to each. 


Section 13. Personal appearance.| The parties to all concili- 
2 ation proceedings shall appear in person, except that, for good 
3 cause shown, the Conciliator may permit a party to be represented 
4 by another person, not a member of the bar. In order to be so 
5 represented the party unable to appear shall authorize his repre- 
6 sentative to appear and act for him in effecting a settlement of 
7 the controversy by agreement, or by arbitration, if the represent- 
8 ative shall so elect, and shall be bound by the acts of his repre- 
9 sentative the same as if he were present in person. 


While highly cesirable, personal appearance will not always be possible. 
It is difficult to formulate the possible reasons in support of appearance by 
an agent. The conciliator will prefer to deal directly with the parties and 


can be trusted to exercise a proper discretion in granting permission for ap- 
pearance by a representative. 


Section 14. Arbitration by conciliator.] Whenever both par- 
2 ties shall agree in writing to submit their controversy to a Con- 
3 ciliator for his determination as arbitrator, the Conciliator shall 
4 receive the evidence and within five days make his award, which 
5 award shall be filed in the District Court for that county and be 
6 entered upon the docket as a. judgment by award and shall have 
7 the full force and effect of a judgment of such court. 


Conciliators will in time command public confidence, and it will not be 
uncommon for the parties to agree to submit their disputes to arbitration. It 
would be well if the conciliators could give judgment summarily in cases in- 
volving very small amounts, as is done in Denmark, but this is not possible 
under most of our constitutions. The opportunity for arbitrating will take 
care of a considerable share of the cases, especially when the parties are un- 
able to agree but sincerely wish to avoid litigation. 

It may be suggested that matters not “justiciable” will be submitted 
under this act. There are many such disputes which courts cannot deal 
with except through conciliation proceedings. Having no such procedure, 
these matters have not been dealt with. They have had no forum. Instead 
of looking upon them as embarrassing the machinery of conciliation we should 
congratulate ourselves that a means has been devised for settling these annoy- 
ing disputes. 

The Journal of the American Judicature Society for June, 1918, con- 
tains an account of the success of conciliation tribunals in Norway and Den- 
mark, and of experiments in this field in Cleveland, Minneapolis and 
elsewhere. This number of the Journal will be sent free to any person request- 
ing it. Address: American Judicature Society, 31 W. Lake St., Chicago. 
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Emphasis on Organization 


For years much of the ablest and most 
progressive and constructive thought in 
this country has been given to the perfect- 
ing of our executive and legislative ma- 
chinery—municipal, county, state and 
national. The slogans of a dozen efforts 
along these lines are household words 
throughout this land. The “short ballot,” 
“the commission form of government,” the 
“city-manager” plan, civil service reform, 
the coupling of power with responsibility, 
the introduction of expert handling of 
matters requiring expert knowledge, “pro- 
portional representation,” reduction in 
the size of local legislative bodies, enlarg- 
ing the unit from which its members are 
elected—these are some of the phrases 
which summarize a quarter-century of con- 
structive effort for the mechanical im- 
provement of executive and legislative de- 
partments. The significance of these 
suggestions is well taught in our colleges, 
but parenthetically may be interjected 
here the first query: Have we given, are 
we giving, similar attention to the per- 
fecting of the organization of our judicial 
establishment ? 

Justice poorly administered may be jus- 
tice wholly denied. If the organization 
and procedure of the judicial branch of 
government is not kept abreast of the 
needs and experience of the times, of little 
avail.may be the good intentions or the 
ripe learning of individual judges or the 
sociological acceptability of the legal doc- 
trine they expound. It may be added that 
the course of judicial decision in this 
country during the past five years con- 
firms strongly an observation which I 
think may also be drawn from the whole 
history of Anglo-Saxon jurisprudence, 
viz., that legal doctrine, as such, is far 
more flexible, adaptable, susceptible to 
wholesome influences which make for 
timely conformance to changed social 
standards, than is the machinery of juris- 
prudence, the organization and procedure 
of the courts. I have accordingly come to 
believe that a large part of the present-day 
dissatisfaction with justice as admin- 
istered by the judicial branch of govern- 


ment is due to the consequences of poor 
organization and unsuttable procedure, 
rather than dissatisfaction with the law as 
such.—William L. Ransom, former Jus- 
tice of the City Court of New York City. 


Unnecessary Litigation 

At the Conference of State and Local 
Bar Associations held in Cleveland in Au- 
gust, 1918, the subject of preventing un- 
necessary litigation was presented by Dan- 
iel S. Remson, of the New York City Bar, 
who has served as chairman of a com- 
mittee on this subject created by the New 
York County Lawyer’s Association. After 


discussion, the following resolution was. 


adopted : 

Resolved, That the Conference of Dele- 
gates of the American Bar Association and 
of State and local bar associations hereby 
recommends that the various State and local 
bar associations of the United States co- 
operate with individuals, State and local 
Chambers of Commerce and other organiza- 
tions in the prevention of unnecessary lit!- 
gation along the following lines: 

1. By issuing suitable literature and pro- 
viding suitable speakers to address business 
organizations. 

2. By emphasizing the importance of 
clients consulting counsel freely before the 
facts upon which a dispute can arise have 
become fixed. 

3. By encouraging lawyers and laymen 
to co-operate in the preparation of the best 
possible legal instruments. 

4. By encouraging and by making known 
the fact that they are encouraging the set- 
tlement of disputes out of court as far as 
practical, and 

5. By urging the bar and business men 
generally to pull together in each locality 
for the prevention of unnecessary litigation. 

And in so doing it is further recommended 
that the work of the various State and local 
bar associations be, so far as practical, co- 
ordinated and standardized, and that a spe- 
cial committee of five be appointed for that 
purpose. 

That a copy of the Rules for the Preven- 
tion of Unnecessary Litigation, referred to 
by Mr. Remsen, and a transcript of his ad- 
dress and that of Mr. Bernheimer be sent 
out by this Conference, or by the American 


Bar Association, to all bar association presi- 


dents and secretaries in the country and 
to all Chambers of Comemrce or similar 
boards, in order that the suggestions therein 


contained may be brought to the attention 
of those bodies. 
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